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1 
JOINT APPENDIX 


46 /Filed January 13, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term : 
Grand Jury Impanelled October 31, 1957, Sworn in on November 5, 1957 
The United States of America : Criminal No. 24-58 
v. : Grand Jury No. 1507-57 


John B. Jackson : Vio. 26 U.S.C. 4704a 
21U.S.C. 174 


The Grand Jury charges: | 

On or about November 19, 1957, within the District of Columbia, John B. 
Jackson purchased, sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, narcotic drugs, that is, 
one glassin bag containing a mixture totaling about 208.7 grains of heroin hy- 
drochloride, milk sugar and mannitol, and one capsule containing a mixture 
totaling about 1.2 grains of heroin hydrochloride, (EEES hydrochloride milk 
sugar and mannitol. 

SECOND COUNT: 

On or about November 19, 1957, within the District of Columbia, John B. 
Jackson facilitated the concealment and sale of narcotic drugs, that is, one 
glassin bag containing a mixture totaling about 208.7 grains of heroin hydro- 
chloride, milk sugar and mannitol, and one capsule containing a mixture total- 
ing about 1.2 grains of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol, after the said heroin hydrochloride had been imported, 
with the knowledge of John B. Jackson, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the first count 
of this indictment. | 


/s/ Oliver Gasch — 


Attorney of the United States in 
/s/ Franklin M. Aaronson and for the District of Columbia 


Foreman. 


A TRUE BILL: 





47 /Filed January 17, 1958/ 
PLEA OF DEFENDANT 


On this 17th day of January, 1958, the defendant John B. Jackson, appear- 
ing in proper person and by his attorney J. Leon Williams, being arraigned in 
‘open Court upon the indictment, the substance of the charge being stated to 


him, pleads not guilty thereto. 
Deft. remanded to D. C. JAIL. 
By direction of 


DAVID A. PINE 


Presiding Judge 
Criminal Court #2 


48 /Filed February 11, 1958/ 
MOTION TO SUPPRESS EVIDENCE SECURED BY ILLEGAL 
SEARCH AND SEIZURE 


I, John B. Jackson first being duly sworn according to law, despose and say 
that I am the defendant in the above entitled case and cause and therefore 
states as follows: 

1. On the 19th day of November, 1957 an indictment was returned against 
the defendant in this Court for a violation of Title 26 U.S.C. 4704a and 21 U. 
S.C. 174. 

2. On the 19th day of November, 1957, at 3rd St. and F St., N.W., Washing- 
ton, D. C. there were on defendant’s person, one glassin bag and one capsule 
of heroin respectively, which was in the possession of defendant. 

a. Defendant was searched and seized. 
_ 8. Said seizure was made by Metropolitan Police Officer - Pvt. Summer- 
ville without a search warrant or an arrest warrant. 
_ 4, Seizure was illegal for the reason that there was no probable cause to 
arrest the defendant upon mere suspicion. 

In support of the defendant’s contention before this Court that his arrest 
was illegal and likewise the subsequent search; Defendant cites cases of: 

Wrightson v. U.S., 95 App. D.C. 390, 393, 222, F2d 556, 558 (D.C. Cir. 1955) 
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“It is well established that the IV Amendment protects the people against 
unreasonable arests as well as against unreasonable searches. Wrong- 
ful arrest - without (illegible) - marks a violation of the Amendment.’ 


U.S. v. Hill 114 F. Supp. 441 D.D.C. - 1953. Chief Judge Laws stated: 


‘‘Mere information from a 3rd party, however reliable that a felony is 
being committed without effort to check its accuracy by Personal Obser- 
vation, stakeout or surveillance would itself be insufficient to either 
issuance of a warrant or a search without a warrant.” 


U.S. v. Dike - 332 U.S. 581, 1947 
U. S. v. Castle - 138 F. Supp. 436, 1955 
Whitley v. U.S. - 237 F2d 787, 1956 , 
/s/ John B. Jackson 
Defendant : 
Subscribed and sworn to before me this 10th day of February, 1958. 


/s/J. E. Ottes 
Notary Public 


t 50 Filed March 10, 19587 


- WAIVER OF TRIAL BY JURY ! 
With the consent of the United States Attorney and the approval of the Court, 


the defendant waives his right to trial by jury. 


/s/ John B. Jackson 
Defendant : 


/s/J. Leon Williams 
I Consent : Attorney for Defendant 


/s/ Thomas D. Flannery 
United States Attorney (Ass%t.) 


APPROVED 
/s/ Luther Youngdahl, Judge 


58 /Filed March 17, 19587 
MEMORANDUM 


This case was heard without a jury after defendant voluntarily, with the 
consent of the government, waived his right to a jury trial. 

Counsel has renewed his motion, made before trial, to suppress the evidence 
obtained from the defendant alleging that the defendant’s arrest was without pro- 
bable cause and, therefore, the subsequent search incident to the arrest was 
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illegal. The Court agreed to hear the motion again and permitted testimony to 
be introduced on this issue. 
| The Court is of the opinion that this case is controlled by the cases of 
Wrightson v. United States z/ decided by the Court of Appeals for the District 
‘of Columbia very recently. In these cases the Court of Appeals made a dis- 
tinction between information gained from an anonymous tig? 4nd that gained 
from a reliable informant whose identity is known to the police. In the earlier 
of the two Wrightson cases, testimony at the trial established that Wrightson 
was arrested and then his room and person searched on the basis of a tip from 
an unknown informant. The Court of Appeals held that the arrest was illegal, 
59 since probable cause had not been established, and it, therefore, suppressed 
‘the evidence. At the retrial of Wrightson, the matter of the informant was gone 
into more thoroughly. The arresting officer testified that the informant was 
‘someone whom he knew and in whom he had confidence and on the basis of this 
he arrested Wrightson. The Court of Appeals affirmed, holding that there was 
probable cause. 
| In the present case, Officer Krenitzky testified that he had known the in- 
former for six years and had received information from him in the past on 
many occasions, both in narcotics and other matters. He had found the inform- 
er to be reliable. 

Also the police had independent knowledge, based on their observation of 

the defendant, of narcotics activities. 

When the informer telephoned, he identified the defendant by name and said 
he was leaving the house right away with narcotics on his person. The police 
‘hurried to the scene and within fifteen minutes from the time of the phone call 
‘the defendant was seen coming from the house and was arrested. The search 
| incident to the arrest disclosed that the defendant had on his person one cap- 
-sule of heroin, two hundred empty capsules, and heroin in powder form suffi- 

_ cient to fill slightly over two hundred capsules. It is apparent that the police 


—1/7Wrightson v. United States 98 App. D.C. 377, 236 F. 2d 673 (1956); 95 App. 
D.C. 390, 222 F. 2d 556 (1955). 
_2/See also Contee v. United States 94 App. D.C. 297, 215 F. 2d 324 (1954). 





5 
officers did not have time to seek and obtain a warrant for the arrest and 
search of the defendant. ! 
The Court is of the opinion that probable cause has been established— 
therefore the arrest and subsequent search was valid. 


3/nd 


60 The motion to suppress is denied. 
After a careful review of the evidence the Court finds that the defendant 
is guilty on both counts of the indictment. : 


/s/ Luther W. Youngdahl 
March 17, 1958 Judge 


3/A similar situation was sustained also in Draper v. U. s. 248 F. 2d 295 3 
(C.A. 10 1957) and Husty v. U.S. 282 U.S. 694, 51 & S.Ct. 240, 75 L.Ed. 629 (1930). 


61 /Filed March 18, 19587 

On this 18th day of March 1958, came again the parties aforesaid, in man- 
ner as aforesaid, this cause having been taken under advisement on March 10th 
1958. | 
Whereupon it is adjudged by the Court that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the defendant 
is remanded to the District of Columbia Jail. : 

By direction of 


SE Luther W. Youngdahl 


United States Attorney Presiding Judge 
By T.A. Flannery Criminal Court #1 


Assistant United States Attorney By /s/John D. Flannery 
Doran, Official Reperter Deputy Clerk 
62 /Filed April 18, 19587 
: JUDGMENT AND COMMITMENT | 
On this 15th day of April, 1958 came the attorney for the government and 
the defendant appeared in person and by counsel, J. Leon Williams, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a finding of guilty of the offense of , 
Violation of Section 4704a Title 26 U.S. Code, and 
Violation of Section 174 Title 21 U.S. Code 
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as charged, and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby commited to the custody of 
the Attorney General or his authorized representative for imprisonment for 
a period of Eight (8) months to two (2) years on count one; Five (5) years on 
count two, to run concurrently with the sentence imposed on count one. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge. 


63 /Filed May 16, 1958/ 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS 


(On Appeal, From Judgeon 4/15 /58,) 

I, John B. Jackson, being first duly sworn according to law, depose and say 
that I am the in the above-entitled cause, and, in support of my applica- 
tion for leave to proceed in said cause without being required to prepay fees 
or costs, state as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of said suit 
or action. 

3. That I am unable to give security for the same. 

4, That I believe I am entitled to the redress I seek in said suit or action. 

5. That the nature of my cause of action is briefly stated as follows: 

. To protect and ensure my constitutional safe guard ‘‘the right of the people to 
be secure in their persons, house, papers, and effect against unreasonable 
search and seizure,’’. is sorely violated. 

/s/ John B. Jackson 
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Subscribed and Sworn to before me this 5th day of May, 1958. 


/s/J. E. Ottes i 
Notary Public, D. Cc. 
Let the applicant proceed without prepayment of costs. | 


/s/ Luther W. Youngdahl, JUDGE 


j ©664/Filed May 10, 19587 ' Washington, D. C. 
_ April 15, 1958 


The above-entitled cause came on for imposition of sentence before the 
HONORABLE LUTHER W. YOUNGDAHL, United States District Judge. 
APPEARANCES: 


Fred L. Mcintyre, 
Assistant United States Attorney, 
Counsel for Government 


J. Leon Williams, Esq., 
Counsel for Defendant 


PROCEEDINGS : 

THE CLERK: United States v. John B. Jackson, J. Leon Williams, attorney 
for Defendant. 

THE COURT: Mr. Williams, do you wish to make a statement ? 

MR. WILLIAMS: J. Leon Williams, if Your Honor will please. I know Your 
Honor did try this case, and you are well acquainted with the background and 
‘circumstances involved in this case. I am certain Your Honor has the proba- 
tion report, which perhaps would reflect more clearly the background of this 
Defendant than anything 1 could say. In view of that, Your Honor, I respect- 
fully request that Your Honor would be as lenient in STE this Defendant 
as the circumstance would warrant. 3 

THE COURT: Do you wish to make a statement, Mr. Jackson ? 

DEFENDANT JACKSON: I would like to get a form for nee 

THE COURT: What? : 

DEFENDANT JACKSON: Get a form for appeal. 

THE COURT: Well, do you wish to make a statement 1 now before the 
Court pronounces sentence ? | 

DEFENDANT JACKSON: No, sir. 
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THE COURT: It is the sentence and judgment of this Court that you, John 
B. Jackson, be confined in an institution to be designated by the Attorney Gen- 
66 eral of the United States under Count 1 for a period of not less than eight 
months nor more than two years; Under Count 2 for a period of five years; 


and sentences will run concurrently. 


67 /Filed May 16, 1958/ 
NOTICE OF APPEAL 
Notice is hereby given this 22nd day of April 1958, that John B. Jackson 
hereby appeals to the United States Court of Appeals for the District of Col- 
umbia from the judgment of this Court entered on the 15th day of April, 1958, 
‘in favor of the United States of America against said John B. Jackson. 
/s/ John B. Jackson, Petitioner 


Proof of Service 


. I have this day of mailed a copy of the foregoing 
Notice of Appeal to the United States Attorney, Mr. Oliver Gasch at his office 


address, Room 3136-C, United States Courthouse, Washington 1, D. C. 
/s/ John B. Jackson, Petitioner 
Subscribed and Sworn to before me this 25th day of April, 1958. 


/s/J. E. Ottes 
Notary Public, D.C. 


68 /Filed May 26, 1958/ 
MOTION FOR OFFICIAL TRANSCRIPT OF PROCEEDINGS 
Comes now the defendant (John B. Jackson) the petitioner in the above- 

entitled case and motions the court for the granting of the Transcript of 
Proceedings in the above-entitled case for use on Appeal and as cause there- 
fore states as follows: 

: That he is the defendant (petitioner) in the above-entitled case, and that 

- subsequent to the application to proceed on appeat in forma pauperis accompan- 
ied by an affidavit of poverty in conformity with-28 U.S.C. 1915, this Court 
in May 16, 1958, granted leave to prosecute on appeal without prepayment of 





69 


costs or to give security therefore. | 

Your petitioner further states that “there can be no equal justice where 
the transcript is denied an indigent.” ‘Destitute defendants must be afforded 
as adequate appellate review as defendants who have enough to buy transcripts. 
(96 S. Ct., at pp. 590-591.) The premises considered, it is respectfully urged 
that the transcript of the trial proceedings be granted at the expense of the 
United States pursuant to the Supreme Court’s holdings in Griffin v. People 
_of Illinois, 351 U.S. 12 (1956). : 

Respectfully submitted, 


/s/ John B. Jackson 
Defendant, Pro se Reg. No. 18727 
Box 25, Lorton, Virginia 


Motion for Transcript at expense of U.S. granted. /s/ Luther W. Youngdahl 
Proof of Service ) 
I, being first duly sworn according to law, on oath depose and say that I 
am the defendant (petitioner) in the above-entitled case and that I have this 


23rd day of May, 1958 mailed a reply of the foregoing motion for Official 
Transcript of Trial Proceedings, postage prepaid to Mr. Oliver Gasch, United 
States Attorney, at his address, United States Court House, Washington 1, D.C. 
State of Virginia ss /s/ John B. Jackson : 


County of Fairfax SSE. 


Subscribed and Sworn to Before me this 23rd day of May, 1958. 
/s / Charles Ss. SREER Notary Public 


aes June 19, 19587 


ORDER EXTENDING TIME FOR DE FENDANT TO 
ee CaN a FILE:RECORD-ON APPEAL: 


Upon consideration of defendant’s motion for an extension of time in 
which to file the record on appeal beyond the period set forth in Rule 39(c) 
of the Federal Rules of Criminal Procedure, and it appearing that defendant 
has shown good cause therefor and that the United States: Attorney has no ob- 
jection thereto, it is | 

ORDERED that the time for the defendant to file the record on appeal in 
this case is extended to July 25, 1958. | 
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Dated June 19, 1958 /s/ Luther W. Youngdahl, Judge 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


2 /Filed June 24, 1958/ 
UNITED STATES ) 
vs. : ) Criminal No. 24-58 


JOHN B. JACKSON ) 
Washington, D. C., 
Monday, March 10, 1958 


The above-entitled case came on for trial in the United States District 
Court for the District of Columbia at 2:30 o’clock in the afternoon on Monday, 
March 10, 1958. 

BEFORE: 

HONORABLE LUTHER W. YOUNGDAHL, Judge of the United States District 
Court for the District of Columbia, there being the following 

APPEARANCES: 

THOMAS FLANNERY, ESQUIRE, Assistant United States Attorney, on 
behalf of the United States; 

J. LEON WILLIAMS, ESQUIRE, on behalf of the Defendant. 

The following proceedings and transactions were then had and evidence was 
adduced: 

PROCEEDINGS, TRANSACTIONS AND EVIDENCE 

THE DEPUTY CLERK: Case of John B. Jackson. 

MR. FLANNERY: The Government is ready. 

MR. WILLIAMS: The defense is ready, Your Honor. 

THE COURT: Do I understand you are asking for this case to be tried be- 
fore the Court? 

MR. WILLIAMS: Yes, Your Honor. 

THE COURT: Will the defendant stand up and approach the Bench, please ? 

(Thereupon the defendant approached and stood before the Court.) 

THE COURT: Has he signed it ? 

MR. WILLIAMS: Not yet, Your Honor. 

THE COURT: Your attorney, I understand, has discussed with you the mat- 
ter of trying this case to the Court rather than to a jury. Is that right? 
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THE DEFENDANT: Yes, sir. 

THE COURT: And you understand you have your right to a jury trial? 

THE DEFENDANT: Yes, sir. | 

THE COURT: And it is entirely up to you. You can waive that right, if 
you wish to do so, but you have a perfect right to a jury trial in this case and 
if you indicate that you want to waive a jury trial and try the case before me 
I want to be sure for the record that you are doing it volustarily, of your own 
free will, without any pressure from anyone, -- 

THE DEFENDANT: Well, the lawyer -- 

THE COURT: -- Are you desirous of having me =F the case? Is that 
your -- 

THE DEFENDANT: Yes, sir. 

THE COURT: Is that your desire ? 

THE DEFENDANT: Yes, sir. 

THE COURT: You are doing that voluntarily now, yourselt -- 

THE DEFENDANT: Yes, sir. | 

THE COURT: -- without any pressure by anyone; -- | 

THE DEFENDANT: No, sir. 

THE COURT: Is that right? All right. You may sign the waiver then. 

(Thereupon the defendant signed a paper-writing.) 

THE COURT: Now, I understand you are still raising the question of 
this suppression of evidence,.are you ? 

MR. WILLIAMS: Yes, Your Honor. 

THE COURT: I suppose, in view of the fact that this is a case before the 
Court, I will permit liberality in going into that question. 

MR. FLANNERY: All right, Your Honor. : 

THE COURT: I can decide the issue myself. 
_ MR, FLANNERY: Very well. Would you like me to make a brief opening 
statement ? | 

THE COURT: Yes. : 

THE DEPUTY CLERK: All witnesses in this case, and that is witnesses 
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_on both sides, follow the Marshal to the witness room. 
THE COURT: All right. 
OPENING STATEMENT ON BEHALF OF THE UNITED STATES’ 
By: Thomas Flannery, Esquire 
* * * * * © & & % 
THE COURT: Now, so that we won’t have to cut up this matter of taking 
testimony, are you agreeable that we can try it in the ordinary course and 
that these questions can be brought out on the issue of suppression of evidence 
as to the information from the informer, which ordinarily would be hearsay 
- put would be proper to determine whether there is reasonable cause to make 
an arrest? Are you agreeable to that procedure, Mr. Williams ? 
| MR. WILLIAMS: Yes, Your Honor. 
THE COURT: All right. 
MR. FLANNERY: Officer Krenitsky will be my first witness. 
THE COURT: All right. Do you wish to make any opening statment to 


_ the Court? 


| MR. WILLIAMS: No. I submit, if Your Honor will please, that there is 
_ a motion in the record which was filed by the defendant, himself, and that is 
the basic position of our -- 

THE COURT: Was it a motion to suppress the evidence? 

MR. WILLIAMS: Yes, Your Honor. 

THE COURT: Wasnt that heard by Judge Kirkland? 

MR. WILLIAMS: Judge Curran. 

MR, FLANNERY: Judge Curran. 

THE COURT: He heard it? 

MR. WILLIAMS: Yes. 

MR. FLANNERY: And I submitted a memorandum. 

THE COURT: He heard it and, I take it, denied it? 

MR. FLANNERY: He denied it. 

THE COURT: Well, I will hear it again. 

MR. FLANNERY: All right. 
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THE COURT: Oh, yes. I see there is a memorandum in the file. 
Thereupon 
METRO KRENITSKY 
was Called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: | 

Q. Please keep your voice up. State your name, please. A. Metro 
Krenitsky. : 

Q. You are a police efficer attached to the narcotics squad, are you not? 
A. That is correct. 

Q. That is the Metropolitan Police Force, Washington, D.C.? A. That 
is correct. 

Q. Were you so employed on November the 19th, 1957 ? A. I was. 

Q. Now, on that day were you working around ten a.m. in the morning ? 
A. I was. 

Q. Where were you at that time? A. At the narcotics squad office, 
Metropolitan Police Headquarters. ! 

Q. That is at 300 Indiana Avenue, Northwest? A. That is correct. 

Q. In the District of Columbia? A. It is. | 

Q. Now, what happened around ten a.m.? A. At about ten a.m. on the 
11th -- the 19th of November I received a phone call from a reliable source 
that a man known to the narcotics squad, known as Johnny Jackson, was in a 
house on the: west side of the street in the five hundred block of Third Street, 
Northwest. And this informer told us that he had some heroin on his person 
that he got the night before from a man from New York. 

Q. Who had heroin? A. Jackson. 

Q. Jackson did. All right. A. And that if we didn’t hurry to this vicinity 
that he was about to leave and if we didn’t hurry that we would miss him. 
So Officer Fogle and Officer Summerville, we got into a police car and went 
to the vicinity of Third and F Streets, Northwest. 





14 
Q. In the District of Columbia? A. In the District of Columbia. 
Q. All right. 
THE COURT: What is that address ? 
THE WITNESS: Third and F Streets, Northwest. 
BY MR. FLANNERY: 
-_Q, That is just a short distance from the court house, isnt it? A. That 
_ is correct, about two blocks just north of headquarters. 
Q. All right. A. I drove the car from the basement of Police Headquar- 
_ ters and parked it on the west side of the street on the northwest corner 
where I could observe the five hundred block of Third Street, Northwest. 
At about 10:15 a.m. I recognized the defendant coming out of a house and 
walk north on Third Street -- walk towards us where we were parked. 
? Q. Allright. A. We got out of the car and I instructed Officer Summer- 
_ ville to proceed ahead of us and to place the man under arrest. And Officer 
- Summerville approached the man and as he approached him we were right 
| behind him and conducted a search of the defendant. 
Q. Did you arrest him? A. Yes, sir. He was under arrest by Officer 
Summerville. 
THE COURT: Did you arrest him before you made the search ? 
| THE WITNESS: Yes, sir. The arrest was made before the defendant 
11 was searched. I searched defendant’s shirt pocket and in his righthand 
pocket of his shirt I found a bottle containing one gelatin capsule containing 
a white powder. At the same time Officer Fogle conducted a search and he 
found in his lefthand shirt pocket a bag -- a gelatin bag containing a white 
_ powder. | 
BY MR. FLANNERY: 
Q. Were there any tax stamps on the bottle that you recovered from the 
defendant? A. No, sir. 


(Thereupon a bottle and its contents 
were marked by the Deputy Clerk as 
Government’s Exhibit No. 1 for identi- 
fication.) 
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Q. I will show you a bottle containing a single capsule, which is now known 
as Government’s Exhibit No. 1 for identification. Is this the bottle that you 
personally recovered from the defendant? A. Yes, it is. I identify this with 
my initials on there and the time and date placed on his. I Soa put this 
scotch tape on it. 

Q. Does that capsule, contained in the bottle, resemble the capsule as you 
saw it? A. Yes, it does. Yes. : 

Q. All right. Then what did you do with the evidence that you received 
from the defendant, namely, this bottle and its contents? A. I held that in my 
possession until we returned to the narcotics squad office and then turned it 
over to Officer Fogle, who conducted a preliminary field test on that capsule 
and the white powder that he found in the gelatin bag. 

Q. Did Officer Fogle turn the evidence over to the chemist ? A. Yes, he 
did. : 

Q. All right. 


(Thereupon a piece of paper and its con- 


tents were marked by the Deputy Clerk 
as Government’s Exhibit No. 2 for iden- 


tification.) 
Now, you say the phone call was received from a ais which had given 
reliable information before? A. That is correct. : 
Q. And did you know the informer? A. I do, sir. Yes, sir. 
THE COURT: And had you received information from that informer before ? 
THE WITNESS: On many occasions, Your Honor. | 
THE COURT: And found it to be reliable ? 
THE WITNESS: Yes, sir. 
MR. FLANNERY: Your witness. 
CROSS-EXA MINATION 
BY MR. WILLIAMS: 
Q. Now, Officer Krevinsky, -- A. Krenitsky. 
Q. -- on the occasions when you had previously received information from 
this source you testified you found it reliable? A. I have, yes. 
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Q. Could you tell us how many previous occasions you had received in- 
formation from this same source? A. Well, offhand, I have known the boy 
since about six years prior to this and I have received not only in the narcotic 
source of information but other sources that proved to be reliable. 

Q. Now, did you also know that he was an addict and a user of narcotics ? 
A. He was an addict, I mderstand. He was a user of it in 1957 -- I think he 
started, and I understand he went down to Lexington, Kentucky. 

THE COURT: And is it your information that after that he was cured of 
the habit ? 

THE WITNESS: He was cured as of when he left, Your Honor. 

BY MR. WILLIAMS: 

Q. Well now, did you receive any information that he resumed the use 

of narcotics after he returned from Lexington? A. No, sir. 

Q. Now, is that informer available today, sir? A. No, sir. 

Q. Is he in Washington? A. Could be, yes. 

Q. When did you last contact him, sir? A. I have talked to him about a 
week ago. 

Q. Now, at the time when you were present and instrumental in having 
the defendant taken into custody, at that time did you have a warrant? A. No. 

Q. Did you make any effort to secure a warrant? A. In this case? No, 
sir. 

Q. Now, when you say that the defendant, John Jackson, had been previous- 
ly known to the narcotics squad, had you arrested him previously for violation 
of any narcotic laws? A. I personally, no, sir. 

Q. All right. Did you know whether or not he had been arrested for any 
violations of any narcotic laws? A. No, sir. 

Q. Now, did your informer tell you whether or not he had seen any narcotics 
himself, in the possession of the defendant Jackson at the time he telephoned you ? 

15 A. He informed me that defendant had some narcotics on his person; that 
the stuff that he purchased -- that he got from a man from New York the night 
previous, and that -- 
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Q. Now, -- A. -- he was going to leave there at -- the premises he 


was in and he was going to go cap up some. 

Q. Well now, when you say that he had purchased these narcotics the 
night previously, was he referring to the defendant Jackson or was it the in- 
formant who had purchased these narcotics the night before ? A. No, sir. 
He was referring to the defendant Jackson; purchased the narcotics the 
night previously. | 

Q. Well, did he explain how he happened to be there the next morning ? 
A. No, sir. 

Q. Did you question him as to whether or not the transaction or facts 
about which he was relating to you or which he was relating to you were 
things which he knew himself or things which he had heard from some other 
source or had gotten from another source? A. This source of informa ion 
told me that someone -- some other individual went out to get some gelatin 
capsules for the defendant and that this person was to return and then the 
defendant was going to go somewhere else to cap up. 

Q. No. My question, sir was whether or not you questioned the informant 

as to the source of information which he was relating to you; whether he 
knew it as a matter of fact by his own personal observation and knowledge 
or if he got it from somebody else? A. I didn’t ask him. 

Q. You didn’t question him in that respect? A. No. 

THE COURT: May I ask a question? This informant, was he a special 
employee of the Bureau of Narcotics ? | 

THE WITNESS: No, Your Honor. He was just a reliable source. 

THE COURT: I see. : 

BY MR. WILLIAMS: 

‘Q. Had he ever been in the employ of the narcotics squad, sir? A. 
Previous to this case ? 

Q. Yes, sir. A. No, sir. 

Q. Then he had never been a special employee? A. Not -- not during this 
case, when this case developed. | 
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Q. No, at any time. Had he ever been a special employee of your nar- 
cotics squad, the metropolitan narcotics squad? A. Prior to this case ? 
17 Q. Yes, sir. A. No, sir. 
Q. Did he describe to you how the defendant would be dressed? A. No. 
Q. Did he give you any kind of a description of the defendant? A. No, sir. 
THE COURT: Well, as I understand it, you knew the defendant ? 
THE WITNESS: Yes, Your Honor. I knew the defendant. 
THE COURT: And he told you who it was? 
THE WITNESS: Yes,sir. As a matter of fact, I talked to the defendant 


about, maybe, ten days prior to this arrest in an alley about three o’clock in 


the morning in that vicinity. 

THE COURT: About what ? 

THE WITNESS: Just talking, general -- 

THE COURT: Oh,I see. You had known him for sometime then ? 

THE WITNESS: Yes, Your Honor. 

BY MR. WILLIAMS: 

Q. Now, Officer, I think you testified that you had known him but not in 

connection with the fact that he had any narcotic violations charged or con- 

victions. Could you tell us in what connection it was that you knew him? A. 
I have known him from other sources that this defendant was in the narcotic 
business and that his particular hang-outs were around North Capitol and H 
Streets, I had prior information on the defendant prior to this day of arrest 
that he was in the narcotic business. 

Q. Well now, was this from the same source as you received the telephone 
call on the morning of November 19th, 1957? A. No, sir. 

Q. Had you received any previous information from this same source re- 
garding the same defendant prior to November 19, 1957? A. Yes, I have re- 
ceived information from him. 

Q. And had you checked on that information? A. Yes. 

Q. And did you find it to be reliable? A. Well, I never did -- at the time 
I received information prior to this from my source of information on the one 
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that give me on the 19th I did not try to arrest the defendant. 

Q. Well, was anything different about the information which you had re- 
ceived previous to November the 19th to that which you received on the 19th 
which caused you to act on it on the 19th as you did? A. Well, if I remember 

19 correctly that information I got prior to the 19th it was not -- we wanted 
to catch him dirty; what I refer ‘‘dirty’’ to, with the stuff on him. But at this 
time I received -- the first time I received information about him I dont 
think he had any stuff on him. 

THE COURT: You mean by that, it was general information, is that it, 
that he was engaged in the business but it wasn’t enough to justify making an 
arrest ? 

THE WITNESS: That is correct, Your Honor. 

MR. WILLIAMS: I have no further questions. 

MR. FLANNERY: Officer Fogle. 

(Thereupon the witness retired from the witness stand ) 

Thereupon | 

BERTRAM F. FOGLE : 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION _ 

BY MR. FLANNERY: 

Q. State your name. A. Bertram F. Fogle. 

Q. F-o-g-l-e? A. F-o-g-l-e. | 

Q. You are a police officer attached to the narcotics peas are you not, 
sir? A. Iam, sir. 

Q. And directing your attention to November the 19th, 1957, were in 
Police Headquarters about ten a.m.? A. Iwas, sir. 

Q. And were you there when Officer Krenitsky received a certain phone 
call? A. I was, sir. ! 

Q. Now, as a result of that phone call did you go somewhere with Officer 
Krenitsky and Officer Summerville? A. I did, sir. 
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Q. Where did you go? A. After the telephone call we went down to the 


garage and immediately to the garage and got a cruiser and went to the 
northwest corner of Sixth and F Streets, Northwest. 

Q. You mean, Sixth and F? A. Third and F. Third and F Streets. I 
beg your pardon. 

Q. All right. And what did you do when you got there? A. At that time 
the information that we had received -- the cruiser was turned around and put 
in a position so that the houses in the five hundred block would be put under 

surveillance, -- 

Q. Very well. A. -- and observation. 

Q. And did there come a time subsequent to ten a.m. when something 
occurred -- that you saw someone? A. After ten o’clock, sir ? 

Q. Yes. A. After we arrived, yes. 

Q. What time was that? A. That was between ten and 10:15, very shortly 
after we arrived to Third and F Streets. 

Q. Allright. What happened at that point? A. At that time the defendant 
came out of one of the houses in the five hundred block of Third Street and 
walked north on Third Street. 

Q. Was that towards you? A. That was towards us, where we were sitting 
on the corner; yes, sir. 

Q. And then what happened ? A. At that time we got out of the cruiser, 
Officers Krenitsky, Summerville, and myself, and Officer Summerville crossed 
the intersection of F Street on Third and Officer Krenitsky and I stayed on the 
other side at which time the defendant came to the corner and he was placed 
under arrest by Officer Summerville and we walked across, immediately 
across the intersection and conducted a search. 

Q. All right. Now, subsequent to that arrest did you search the defen- 
dant personally? A. Yes, I did. | 

Q. Did you recover something? A. I did. 

Q. What did you recover? A. In the defendant’s left sport shirt pocket 
I removed a glassine bag wrapped in wax paper which contained white powder. 
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Q. All right. Now, I show you what is now known as Government’s Ex- 
hibit No. 2 for identification. Will you examine that and tell His Honor 
whether that is what you recovered from the defendant ? A. Yes, this is 
what I recovered from the defendant’s left sport shirt pocket. 

Q. Is the outer covering, the wax paper, -- this is the wax paper ? 
A. That is right. 

Q. And does that have your initials -- A. That has my initials and 
date on the outside of the glassine bag. 

Q. This is the glassine bag wrapped in the wax paper. Does that have 
your name and the date on it? A. It does. 

23 Q. Now, at the time that you recovered this evidence did it have any 

tax stamps on it? A. No, it did not. 

Q. All right. And does this white powder contained in the glassine bag 
resemble the powder that was in the bag the day you recovered it? A. Yes, 


it does. 
Q. Very well. Now, what did you do with that evidence? A. That -- at 


the time I kept the evidence in my possession until we returned back to the 
narcotics squad office at which time I performed a preliminary field test on 
the powder which, by color reaction, showed a -- the presence of an opiate 


alkaloid within the substance. : 

Q. All right. And did there come a time when you — that evidence 
over to the chemist? A. There was. At the same time I performed pre- 
liminary field tests on the ingredients in this glassine bag a preliminary field 
test was made on the capsule that was taken out of the defendant ’*s righthand 
pocket. 

Q. I show you this bottle, Government’s Exhibit No. 1. Does that resem- 
ble the capsule that you saw in that bottle? A. Yes, it does. 

Q. Can you identify that bottle? A. I can by my initials being affixed on 
the tape that was placed around there, and the tape -- 

Q. With respect to Government’s Exhibits 1 and 2 for identification when 
did you turn those over to the chemist? A. I turned those over to the chemist 
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and received his official receipt for same. 


on November the 21st 
Doctor Butler. That was 


Q. And the chemist was Doctor Butler? A. 
in a sealed intact Treasury envelope. 


Q. All right. 


MR. FLANNERY: Mark this for the record. 
(Thereupon an object identified 
as a large property envelope was 
marked by the Deputy Clerk as 
Government’s Exhibit No. 3 for 


identification.) 
BY MR. FLANNERY: 
Q. I show you what has been marked a 
Is this the large envelope that you refer to? A. Yes, that 
iting and both exhibits were placed in and 


s Government’s Exhibit No. 3 for 


identification. 
is. I filled that out in my handwr 
inner-locked from the outside, and -- 


Q. Placed into No. 32 A. Placed into No. 3. 


@. And you turned No. 3... A. And its contents in its entirety over to 


Doctor Butler, the United States Chemist. 
25 Q. Thank you, sir. 
MR. FLANNERY: Your witness. 
CROSS-EXAMINATION 


BY MR. WILLIAMS: 
Q. Now, Officer, did you hear the telephone conversation which you testi- 


fied that you left the headquarters and went to Third and F Streets and waited 
for the defendant? A. Yes, 1 was listening in on an extension in the office. 


Q. And about what time was that? A. That was at approximately ten a.m. 


in the morning. 
Q. Now, did 

A. I know the individual through my partner. | 

personally did you know the person? A. Did I know him 


hone ? 


you know the person who was on the other end of the p 


Q. You mean, 


personally ? 
Q. Yes, sir. A. I did not know him personally, myself. 





Q. Now, at the time you took the defendant into custody -- you were 
present at the time he was taken into custody, were you not? A. We were 
on the scene. That is correct. 

Q. And at the time you arrested him, of course, you knew there was no 
warrant outstanding at that time for his arrest, did you not? A. Would you 

26 repeat that, please ? 

Q. At the time that you arrested the defendant you knew that there was 
no warrant outstanding for his arrest? A. That there was no warrant ? 

Q. Yes, sir. A. That is correct. 

Q. And at the time you arrested him, you arrested him because you 
wanted to search him to see if he had anything on him, didn’t you? A. In 
pursuance of the telephone call that we had received on reliable information. 

Q. Well, even so, the search -- 

THE COURT: I want to know clearly, Officer: Did you arrest him con- 
ditionally when you arrested him or did you arrest him for the purpose of 
making a search? 


THE WITNESS: For the purpose of making the arrest, sir, from the in- 


formation that we had received. 

THE COURT: Well, when you saw the defendant did anyon arrest him or 
didn’t you ? ! 

THE WITNESS: Yes. 

THE COURT: Well, then you arrested him first, as I understand it, and 
then made the search? 

THE WITNESS: That is correct, sir. 

THE COURT: Well, that is what I want to make clear so there is no mis- 
understanding about it. | 

27 BY MR. WILLIAMS: ! 

Q. Now, did you know the defendant when you first saw him? A. He was 
pointed out to me by my partner when he walked out the house in the five hun- 
dred block. : 

Q. Now, prior to his being pointed out by Officer Krenitsky did you know 
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him? A. I had heard of him and seen him on the street, yes. 

Q. Well, I mean, was your knowledge of the defendant at that time suffi- 
cient to have identified him? Would you have been able to have identified the 
defendant if Officer Krenitsky or any of the other officers had not been present ? 
A. Yes. 

Q. You would have known him -- A. That is right. 

Q. -- on sight? A. That is correct. 

MR. WILLIAMS: I have no further questions. 

MR. FLANNERY: That is all. 

(Thereupon the witness retired from the witness stand.) 

MR. FLANNERY: Officer Summerville. 

Thereupon 


JOSEPH W. SUMMERVILLE 
was called as a witness by the United States, and being then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as fol- 


lows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. State your name, Officer. A. My name is Joseph William Summer- 
ville. 

Q. You are a Metropolitan Police Officer, are you not? A. Lam. 

Q. Attached to what squad? A. Narcotics squad. 

Q. Were you so employed on November the 19th, 1957? A. I was. 

Q. Where were you on that day around ten o’clock in the morning ? 
A. About ten o’clock in the morning I was in the office. 

Q. And did there come a time when you saw Officers Fogle and Krenitsky ? 
A. I did. 

©. Did they ask you to go somewhere with them? A. They did. 

Q. Did you go somewhere with them? A. I did. 

@. Where did you go? A. Iwent to the five hundred block of Third Street, 





25 
Northwest. 
29 Q. In the District of Columbia? A. Yes, sir. 

Q. Now, what happened when you got to that area? A. When we got to 
that area after waiting there a few minutes I observed -- we observed the de- 
fendant Jackson come out of a house about the middle of the five hundred block 
on the west side and start up Third Street. And at that time I walked ahead of 
Officers Krenitsky and Fogle. I placed the defendant under arrest. 

Q. You arrested the defendant? A. Yes, sir. 

Q. Now, after you arrested the defendant then what did you do? A. I 
found two one-hundred-per capsule of gelatin capsules in his overcoat pocket. 

THE COURT: That is two hundred altogether ? 

THE WITNESS: There are two boxes of one -- 

THE COURT: One hundred each ? 

THE WITNESS: One hundred each per box. 

BY MR. FLANNERY: 

Q. Were they in that brown bag? A. They were in that brown bag. 


Q. All right. 


(Thereupon an object identified as a 
brown bag and contents were marked by 
the Deputy Clerk as Government’s Ex- 
hibit No. 4 for identification.) 


THE COURT: Were they empty capsules ? 

THE WITNESS: Yes, sir. 

BY MR. FLANNERY: ! 

Q. Now, Officer Summerville, I show you this brown bag and its contents 
which are two small boxes. First, look at the brown bag. This is No. 4 for 
identification far the record. Can you identify the brown bag? A. I can. 

Q. And how do you identify it? A. I identify it by my initials being on 
the bag and the date. 

Q. All right. Now, looking into the brown bag and seeing these two boxes 
there, what are they? A. They are the boxes containing the empty gelatin 
capsules. : 
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Q. A hundred in each box? A. A hundred per box. 
Q. And do you identify these two smaller boxes by your initials? A. 
I do. 
31 Q. All right. 
MR. FLANNERY: I offer these into evidence at this time, Your Honor; 
that is, No. 4 for . identification. 
THE COURT: Any objection ? 
MR. WILLIAMS: Yes, we object, Your Honor. 
THE COURT: Received. 


(Thereupon the object heretofore marked 
as Government’s Exhibit No. 4 for identi- 
fication was received in evidence.) 


MR. FLANNERY: That is all. Your witness. 
CROSS-EXAMINATION 
BY MR. WILLIAMS: 
Q. Now, Officer, you were in company with Officer Krenitsky and Officer 
Fogle, were you not? A. That is correct. 


Q. Now, when you got down to Third and F Streets, did you stay in the 


car? A. All of us were in the car for a while, yes. 

Q. Now, there came a time when you got out? A. Yes. 

Q. And you actually placed this defendant under arrest, did you not? A. 
I did. 

Q. Now, did you know him prior to November the 19th, 1957? A. No, I 

32 did not. 

Q. Had you seen him prior to the morning of November the 19th, 1957? 
A. Not to my knowledge. 

Q. All right. Now, when you arrested him why did you arrest him? A. 
Officer Krenitsky pointed him out to me as the man that was -- had -- was 
supposed -- alleged to have this narcotics on him and I placed him under 
arrest. 

Q. You recall the exact conversation you had with the defendant at the 
time that you approached him or took him into custody? A. I can’t -- the 
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exact conversation, I am afraid I can*. 
Q. Well, could you tell us what you did immediately when you came 
upon the defendant? A. Upon approaching tle defendant I showed him my 
identification and I told him I was a police officer and placed him under ar- 


rest. 
Q. Did you take hold of him? A. Yes, I did. 
Q. Could you tell us what part of the body you grabbed him by? A. I 
took him by his arm. | 
Q. By his arm? A. Yes. : 
33 Q. And you had your badge in one hand:? A. As I approached him I 
identified myself and I told him he was under arrest and took ahold of his arm. 
Q. I see. Did you draw your gun? A. No, I didn*. 
Q. And after you arrested him then you searched him? A. Yes, I did. 
Q. And you found what has been shown to you and introduced as Govern- 
ment’s Exhibit No. 4 on him? A. That is correct. 
MR. WILLIAMS: I have no further questions. 
MR. FLANNERY: That is all. | 
(Thereupon the witness retired from the witness stand ) 
MR, FLANNERY: My last witness will be the chemist, Your Honor. 
Thereupon : 
WILLIAM P. BUTLER : 
was called as a witness by the United States, and being | then and there duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 
DIRECT EXAMINATION | 
BY MR. FLANNERY: | 
Q. State you full name, Mr. Butler. A. William P, Butler. 
MR. WILLIAMS: We will stipulate to the doctor’s qualifications. 
THE COURT: Very well. : 
BY MR. FLANNERY: : 
Q. Very well. You are a chemist, are you not? A. Yes, sir. 
Q. Employed in the laboratory at the Bureau of Internal Revenue? A. 





28 
Yes, sir, lam. 

Q. Now, then, Mr. Butler, I will show you this large envelope, which is 
Government’s Exhibit No. 3 for identification, can you identify that? A. Yes, 
sir, I can. I have placed my initials in the upper lefthand corner of the en- 
velope. 

Q. All right. When did you first see that envelope? A. I received this 
envelope on the 21st of November of 1957 from Detective Fogle of the Metro- 
politan Police Department. 

Q. And when you received it was it intact? A. Yes, sir. It was lock- 
sealed and intact. 

Q. Very well. Did you open it? A. I did. 

Q. And I will show you Government’s Exhibit No. 1 for identification, 
this bottle containing a single capsule. Did you find that bottle in it? A. 

Yes, sir, I did. AndI have placed my initials on the bottle. 

Q. Very well. Then did you conduct a chemical analysis of the contents 
of the single capsule in that bottle, No.1? A. Yes, sir, I did. I found that 


the capsule contained a mixture of heroin hydrochloride, quinine hydrochlo- 
ride, milk sugar and mannitol. 

Q. All right. Now, then I show you this Exhibit No. 2 for identification, 
this piece of wax paper containing a glassine bag which, in turn, contains a 
white powder. Did you find that when you opened the envelope ? A. Yes, sir, 
I did. I have placed my initials on the wax paper and also on the glassine 


envelope. 

Q. Allright. A. This was contained in Government’s Exhibit No. 3. 

Q. Did you analyze the white powder contained in the glassine bag? A. 
Yes, sir, I did. I found that the powder was a mixture of heroin hydrochlo- 
ride, milk sugar and mannitol. 

THE COURT: In both instances, Itakeit, they are derivatives of opium? 

THE WITNESS: Yes, sir. The heroin is a derivative of opium and a nar - 


cotic drug. 
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36 BY MR. FLANNERY: 

Q. All right. Do you recall the weight of the powder in the glassine bag 
there? A. Yes, sir. I have it marked. It weighed 208.7 grains, net weight. 
THE COURT: How many capsules would that make? Do you know ? 

THE WITNESS: Roughly 208. A capsule will generally weigh -- 
THE COURT: That is both packages would or just one ? 

THE WITNESS: Well, there is just the one -- 

THE COURT: Oh, I see. 

THE WITNESS: -- package of powder, Your Honor. 

THE COURT: Oh,I see. 

THE WITNESS: And that, in turn, was contained in this wax paper. 
THE COURT: I see. Just one in the other? 

MR. FLANNERY: One -- 

THE COURT: About 208 capsules ? 

THE WITNESS: Yes, sir. 

MR. FLANNERY: All right. Your Honor, at this time I wish to offer 


into evidence the various exhibits 1 and 2 for identification. 


THE COURT: All right. They will be received. 


(Thereupon the objects heretofore marked 
as Government’s Exhibits No. 1 and No. 2 
for identification, respectively, were re- 
ceived into evidence.) 


MR. FLANNERY: And 3 also. 


THE COURT: They will be received. 


(Thereupon the object heretofore marked 
as Government’s Exhibit No. 3 for identi- 
fication was received in evidence.) 


MR, FLANNERY: Your witness. 

MR. WILLIAMS: I have no questions. 

(Thereupon the witness retired from the witness stand -) 

MR. FLANNERY: That is the Government’s case, Your Honor. 
THE COURT: Do you have any evidence to put on? 

MR. WILLIAMS: No. I haven’t any evidence. : 
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THE COURT: The defendant is going to rest, is he ? 

MR. WILLIAMS: Yes, Your Honor. 

THE COURT: Well, I would suggest if you have anything to say by way of 
law that you submit a memorandum to the Court. The Government has already 
submitted 2 memorandum. I will take the case under advisement and within 
the next day or two if you have anything to say on the question of law, counsel, 
you can submit it to me in writing with a copy to Mr. Flannery. 

MR. WILLIAMS: Very well. I will do that, Your Honor. I would have an- 
swered the motion which the Government filed but I just had a chance to see it 
today. 

THE COURT: Well, wasn’t the defendant represented before Judge Curran 
on that motion ? 

MR, WILLIAMS: Yes, Your Honor. I represented him. 

THE COURT: Well, the Government filed a memorandum there. Didn’t 
you file one there ? 

MR. WILLIAMS: Well, I didn’t know that they had filed one and I didn’t 
see a copy of it until today. Mr. Flannery tells me he will give me a copy of 
it today and I will file a reply. 

THE COURT: What time was that motion heard ? 

MR. FLANNERY: It was approximately two weeks ago. Judge Curran told 
us both to file memorandums within five days. I filed mine and he didn’t file 
his. 

MR. WILLIAMS: Well, I will get mine in, Your Honor. 

THE COURT: Well, I won wait over a day or two. If you don’t file any 
I will file my order. 5 

MR. WILLIAMS: Very well. 

THE COURT: But I will have to call the defendant back, of course, when 
I am ready to make my finding, which I will do, and in the meantime the: mat- 
ter will be under advisement. Thank you. : 

(Thereupon the instant hearing was concluded.) 

$9 (Thereupon on Tuesday, March 18, 1958, at 10:15 o’clock in the forenoon, 
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the following occurred in the presence of both counsel and the defendant :) 

THE DEPUTY CLERK: Case of John B. Jackson. : 

THE COURT: Will the defendant come forward, please and counsel 
also? 
(Thereupon the defendant and counsel came forward and stood before 
the Court.) 

THE COURT: Mr. Williams, the Court has carefully considered your 
memorandum and has researched these cases and is of the opinion that, 
under the evidence in this case and the law as it exists here in our District, 
your motion to suppress should be denied. | 

The Court has filed a memorandum indicating its reasons for the denial 
of the motion and the Court will find, and is finding, the defen dant guilty under 
the two counts of the indictment and will refer the case to the probation office 


for a presentence investigation. 
MR. WILLIAMS: Very well, Your Honor. Your Honor, could I get a copy 


of Your Honor’s memorandum ? 

THE COURT: Well, you are supposed to have a copy. 

THE DEPUTY CLERK: It was mailed to you yesterday. 

MR. WILLIAMS: Oh, it was? 

THE COURT: Certainly, you are entitled to it. I am sorry you haven’t 
received it by now but we didn’t get your memorandum until a little later and 
we had to give the dignity to your memorandum that it deserved. After you 
spent the time in preparing it we had to read it and read the cases you cited. 

MR. WILLIAMS: Thank you, Your Honor. | 

THE COURT: All right. 


(Thereupon the instant hearing was concluded.) 
* * * * * * * * * 





BRIEF FOR APPELLEE 





United States Court of Appeals 


fe Oe ee 


apes 129 


v. 
Untrep States or ee APPELLEE 
nl 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


—_— 
| 


OLIVER GASCH, 
United States Attorney. 
CARL W. 
WILLIAM A. DOUGHERTY, 
Assistant United States Attorneys. 
| 


United States Court of Appeals 
FILED © SEP 23 158 


Sopa 


CCERK 











: , rik age? , STATE 
Dae eel ORS, ad ee Newey Sahel 1 Mogg 9 ETA a % { 3 : ate 
tena ease nha vat SUC EO raer as ag Pet ihe wb 
ohn yay veal ' Pili ait Bei ahs 
ed EI Ro) 


rer 2 Say a 
baad Her aca ? 


an 
eae s 








ae 


Fan 








No. 14489 


QUESTION PRESENTED 


In the opinion of the appellee the following question is 
presented: 

1. Is not probable cause for arrest established, when know- 
ing of appellant’s narcotic activities from other sources, 
officers receive information from a known source whose in- 
formation has proved reliable on many occasions in the past, 
that appellant is currently in a house two blocks away, illegally 
has heroin on his person, and is about to leave those premises; 
and, thereafter, it is verified that appellant is in fact in the 
vicinity and leaving, as described by the informant? 

@) 








Counterstatement of the case 
Amendment to the United States Constitution, statute and rule in- 


Summary of argument 
Argument: 
The evidence established probable cause to arrest appellant for 
violation of the narcotics laws 
Conclusion. 
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‘COUNTEERSTATEMENT OF THE CASE 


On January 13, 1958, a two count indictment was filed in 
. the District Court charging John B. Jackson with violations 
of 26 U.S. C. $4704 (a) and 21 U.S. C. § 174 (narcofics) 
(Crim. No.:24-58) (J. A. 1). Prior to trial appellant filed, pro 
se, two motions to suppress evidence pursuant to Rule 41 (e) F. 
Rules Crim. Procedure, in which he alleged certain narcotics 
were illegally seized from his possession by police officers with- 
out a warrant or probable cause for his arrest. In an affidavit 
submitted in support of one of these motions, appellant stated 
that.on the 19th day of November 1957, at 3rd and F Streets, 
N. W., Washington, -D. C., there was.on his person one glassine 
‘bag and one capsule of heroin, which were seized from his per- 
son by Officer Summerville without a.search or arrest warrant. 
Appellant further alleged that his arrest and the search. of his 
person and subsequent seizure of the narcotics so found was.al- 
legal because the arrest was not based on probable cause, but 
only on mere suspicion (J. A.3). Counsel for the defense and 
(1) 
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for the Government argued the motion before U. S. District 
Judge Edward J. Curran and after the hearing counsel were 
directed to submit briefs. The District Court denied the ap- 
pellant’s motion, without written opinion, on March 5, 1958 
(R.71). 

At the trial on March 10, 1958, with the consent of the 
U. S. Attorney and the approval of the Court, the appellant 
waived his right to trial by jury (J. A. 3). Counsel for the 
appellant then renewed his motion to suppress the evidence, 
before the trial court, asserting the same grounds as in his 
earlier motion. The Court agreed to entertain the motion 
and to make its ruling at the conclusion of all the evidence 
(J. A. 11-12). 

Officer Krenitsky testified on cross examination that he had 
information “from other sources that this defendant was in 
the narcotics business and that his particular hang-outs were 
around North Capitol and H Streets. I had prior informa- 
tion on the defendant prior to this day of arrest that he was in 
the narcotic business” (J. A. 18). [Emphasis supplied.] He 
further testified that the reason he did not arrest appellant 
at that time was because “we wanted to catch him dirty”, mean- 
ing “with the stuff on him” (J. A. 19). 

Officer Metro Krenitsky further testified that while in the 
office at the Narcotic Squad, at Metropolitan Police Head- 
quarters on November 19, 1957, around 10:00 A. M., he re- 
ceived a phone call from a reliable source (J. A. 15) whom he 
had known for six years (J. A.16). This person had given him 
information “on many occasions” in the past and the informa- 
tion had proved reliable (J. A. 15). The informant told Off- 
cer Krenitsky that a man known to him and other members of 
the Narcotics Squad as Johnny Jackson was in a house on the 
west side of the street in the 500 block of Third Street, N. W., 
and that Jackson had on his person some heroin, which he had 
received the night before from a man from New York (J. A. 
13). The Officer was told that Jackson was about to leave and 
that if the officer didn’t hurry he would miss Jackson (J. A. 
13). Officer Fogle, also of the Narcotic Squad, listened to the 
conversation on the telephone extension in the office (J. A. 22). 
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Officer Krenitsky, with officers Fogle and Summerville, im- 
mediately got in a police car and went to the west side of Third 
Street, N. W., and parked on the North side corner so that 
he and the other officers could observe the 500 block of Third 
Street (J. A. 14). At about 10:15 A. M., Officer Krenitsky 
recognized appellant Jackson as he came out of a house and 
walked North on Third Street (J. A. 14). Appellant walked 
toward the car in which the officers sat. The officers got out 
of the car and Officer Summerville, after identifying himself, 
as a police officer, arrested Jackson. Officer Krenitsky knew 
Jackson on sight and had talked with him about ten days pre- 
viously (J. A. 18). Officer Fogle also knew Jackson on sight 
(J. A. 24). 

A search was then made of the appellant’s person (J. A. 14). 
Officer Krenitsky found a bottle containing a gelatin capsule 
containing a white powder in appellant’s shirt pocket. There 
were no tax stamps on the bottle (J. A. 14). At the same time 
Officer Fogle found in appellant’s left-hand shirt pocket, 
wrapped in wax paper, a glassine bag containing a white 
powder (J. A. 14, 20). Officer Summerville also found two 
boxes containing 200 gelatin capsules in Jackson’s overcoat 
pocket (J. A. 15). There were no tax stamps on any of the 
containers of white powder (J. A. 21). 

The evidence seized was then given to Officer Fogle who 
returned to the Narcotics Squad Office where he conducted a 
preliminary field test on the white powder in the capsule and 
the white powder found in the glassine bag. The test indicated 
the presence of an opiate alkaloid (J. A. 21). Fogle then 
turned the evidence over to the U. S. Chemist, William P. But- 
ler (J. A. 22). Mr. Butler testified that the capsule contained 
a mixture of heroin hydrochloride, quinine hydrochloride, milk 
sugar and mannitol (J. A. 28). The white powder in the glas- 
sine bag contained a mixture of heroin hydrochloride, milk 
sugar and mannitol (J. A. 28). The witness further testified 
that the heroin “is a derivative of opium and 2 narcotic drug” 
(J. A. 28). 

The appellant offered no evidence nor did he take the stand 
in his own behalf (J. A. 29). The Court asked counsel for the 
appellant to submit a memorandum and took the case under 
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advisement (J. A. 30). On March 18, 1958, the Court denied 
the motion to suppress the evidence and found appellant guilty 
as indicted (J. A. 31). Appellant was sentenced on April 15, 
1958, to serve eight (8) months to two (2) years on Count 1 
and five (5) years on count 2; sentences to run concurrently 
(J.A.3). This. appeal followed. 


AMENDMENT TO THE UNITED STATES CONSTITUTION, 
STATUTE AND RULE INVOLVED 
Amendment IV, United States Constitution provides: 

The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no war- 
rants shall issue, but upon probable cause, supported by 
oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 

Title 21 U.S.C. § 174 provides: 

Same; penalty; evidence-—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its-control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug ‘after being im- 
‘ported or brought in, knowing the same to have been im- 
ported or brought into the United States contrary to law, 
or conspires to commit any of ‘such acts in violation of 
the laws of the United States, shall be imprisoned not 
less than five years or more than twenty yeats and, in 
addition, may be fined not more than $20;000. Fora 
second or subsequent offense (as determined under sec- 
tion 7237 (c) of the Internal Revenue Code of 1954), 
the offender shall be imprisoned not less than ten or 
more than forty years and, in addition, may be fined not 
more than $20;000. 

Whenever on trial for a violation of this subsection the 
defendant is shown to have or to have had possession of 
the narcotic drug, such possession shail be deemed ‘suf- 
ficient evidence to authorize conviction unless the 
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defendant explains the possession to the ES of 
For Soyintoninelating to sentencing, eenbaton ae see 
section 7237 (d) of the Internal Revenue Code of 1954. 


--, ° (As amended July 18, 1956, ch. 629, title I, -§ 105, 70 
- Stat. 570.) 


“Title 8 U:S. C. $ 4704 (a)—General requirement provides: 


It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the origi- 
nal stamped package or from the original stamped pack- 
age; and the absence of appropriate tax paid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose pos- 
session the same may be found. 

Federal Rules of Criminal Procedure, Rule 41 (e) provides: 


Motion for Return of Property and to Suppress Evi- 
dence.—A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the prop- 
erty and to suppress for use as evidence anything 80 ob- 
tained on the ground that (1) the property was illegally 
seized without warrant, or (2) the warrant is insufficient 
on its face, or (3) the property seized is not that de- 
seribed in the warrant, or, (4) there was not probable 
cause for believing the existence of the grounds on which 
the warrant was issued, or (5) the warrant was illegally 
executed. The judge shall receive evidence on any issue 
of the fact necessary to the decision of the motion. If 
the motion is granted the property shall be restored un- 
less otherwise subject to lawful detention and it shall 
not be admissible in evidence at any hearing or trial. 
The motion to suppress evidence may also be made m 
the district where the trial is to be had. The motion 
shall be made before trial or hearing unless opportunity 
therefor did not exist or the defendant was not aware of 
the grounds for the motion, but the court in its discretion 
may entertain the motion at the trial or hearing. 


488871—58——_2 
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SUMMARY OF ARGUMENT 


Probable cause to arrest existed when information was re- 
ceived by the police from a known and reliable person, that 
appellant was engaged in illicit narcotic activities, particularly 
when this same information had previously been received from 
other sources. Information from a known reliable source is 
competent to establish probable cause. An officer may take 
at face value information received from such a known reliable 
source. 

ARGUMENT 


The evidence established probable cause to arrest appellant 
for violations of the narcotics laws 


Appellant contends that the District Court erred in refus- 
ing to suppress as evidence narcotic drugs seized from his 
person at the time of his arrest. His argument is that the po- 
lice officers who removed the narcotics from his pockets made 
an illegal arrest and an illegal search and seizure, because they 
had no warrant and lacked probable cause to arrest him. The 
argument is without merit. 

The facts in the case show that on Tuesday, November 19, 
1957, at 10:00 A. M., while at police Headquarters, Officer 
Krenitsky of the Narcotics Squad received a telephone call 
from an informant, whom he had known for six years (J. A. 
16), and who had given him reliable information “on many 
occasions” in the past (J. A. 15). The informant stated that 
the appellant would be coming out of a house in the 500 block 
of Third Street, N. W., in a very few minutes and that the 
appellant had on his person a large quantity of heroin which 
he had purchased the night before from a man from New 
York (J. A. 13). The appellant was known personally to 
Officer Krenitsky and to Officer Fogle of the Narcotics Squad. 
The officers immediately left police headquarters and went to 
the vicinity of Third and. F Streets, N. W., and parked their 
.car in & position where they could observe the 500 block of 
Third Street, N. W. (J. A. 14). At 10:15 A. M. they saw ap- 
pellant-come out of a house in-the 500 block of Third Street, 
N. W., and walk towards their police cruiser. They immedi- 
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ately arrested the appellant and seized a large quantity of 
heroin from him (J. A. 14, 21, 25). 

The arrest was clearly legal, because the officers had prob- 
able cause to believe appellant was committing a felony in 
their presence. The case of Draper v. United States, 248 F. 
2d 295. (10th Cir. 1957), is almost congruent with the instant 
case and supports the Government’s position. 

In the Draper case narcotic agents were told by an inform- 
ant, who had furnished reliable information on prior occasions 
that the defendant who was unknown to the agents would 
arrive by train on either September 8, or 9, 1957. The inform- 
ant gave a physical description of the defendant, told the 
agents how he would be dressed, and stated that the defendant 
would be carrying a zipper bag; that he habitually walked 
very fast, and that he would have narcotics in his possession. 
Narcotic agents watched for the defendant on September 8, 
1957, but he did not appear. He did arrive on a train on 
September 9, 1957, and he was then arrested pursuant to infor- 
mation given to the agents by the informant. The Court held 
that the arrest was legal because it was based on probable cause 
and that the search of the defendant was incident to a legal 
arrest (248 F. 2d at p. 298): 

“The arrest, search, and seizure in this case were predi- 
cated upon more than information coming from an 
anonymous or undisclosed source. It came from a spe- 
cial employee of the Bureau of Narcotics. He had fur- 
nished information on previous occasions and it had 
unfailingly proved to be reliable and trustworthy. The 
information given on this occasion went into details. 
The informer gave the address of appellant; described 
him in respect. to race, complexion, age, weight, dress, 
walk, and bag carried. In addition, the informer gave 
the time of appellant’s departure from Denver, his 

. _ destination, the time of his return, and his mode of 
travel. And the information thus furnished the agent 
of the Bureau was verified by the officers as far as it 
could be done by observation after appellant alighted 
- from the train. He alighted from a train inbound from 
~ Chicago. He arrived at the time specified in the in- 
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“formation. The officers observed his race, complexion, 
height, weight, walk, dress, and kind of bag carried. 
And in respect to each and all of these details, the 
information furnished by the special employee was veri- 
fied. The information furnished, together with the 
verification thereof after appellant alighted from the 
train, was sufficient to give the agent reasonable 
grounds to believe that appellant was committing a 
violation of the Narcotics Act. 


The instant case is vastly stronger on the facts than the 
Draper case. Officer Krenitsky received information from an 
informant he had known for six years. The informant’s in- 
formation had always been reliable in the past. Officers 
Krenitsky and Fogle both knew the appellant by name and 
on sight (J. A. 13, 14, 18 and 24). Since they were given his 
name by the informant there could be no question as to 
identification. 

In addition, Officer Krenitsky testified, on cross examination, 
that he had information “from other sources that this de- 
fendant was in the narcotics business and that his particular 
hang-outs were around North Capitol and H Streets. I had 
prior information on the defendant prior to this day of arrest 
that he was in the narcotic business” (J. A. 18). [Emphasis 
supplied.] He further testified that the reason he did not 
arrest appellant at that time was because “we wanted to catch 
him ‘dirty’,” meaning “with the stuff on him” (J. A. 19). 
Thus, the information that Officer Krenitsky received the 
morning of the appellant’s arrest was buttressed by his previous 
knowledge of the appéllant’s illicit activities. 

The reliability of the informant was verified, before the 
arrest of the appellant, by the fact that he was exactly where 
the informant said he would be, and exactly on schedule. The 
whole case was completed within fifteen minutes from the time 
Officer Krenitsky answered the telephone, as contrasted with a 
period of two days in the Draper case. In Draper there was 
ample time for the officers to secure a warrant. In the in- 
stant case there was no such time. 

This situation, if the ends of justice were to be served, re- 
quired immediate action. In view of the facts known to the 
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offieers they had probable cause to. arrest appellant when they 
eaw him in the vicinity described by the informant. Cer- 
tainly, the sum ef Officer Krenitsky’s information equaled 
probable cause. This Court has said in the case of Bell v. 
United States, —— U.S. App. D. C. —— (Appeal No. 13684, 
decided January 23, 1958) : 

“Reasonable ground are determined by the circum- 
stances * * *, The pertinent circumstances are those 
of the moment, the-actual ones. Officers patrolling the 
istreets at night donot prearrange the setting. They do 
not schedide their steps in the calm of an office. Things 
gust happen. They are required asa matter of duty to 
act as reasonably prudent men would act under the cir- 
cumstances as those circumstances happen.” {Empha- 
sis supplied. ] 

At page 6 of the opinion in the Bell case the Court said: 
“Among the ether pertinent circumstances is the 
qualification and fmotion ef the person making the 
arrest. The standard is a reasonable, cautious and pru- 
dent man. But the question is whether the person 
making the arrest had probable cause. Probable cause 
is not a philosophical concept existing in a vacuum; tt #8 
@ practical and factual matter. A fact which spells rea- 
sonable cause, toa doctor may make no impression on a 
carpenter, and vice versa. Did the person who made 
the arrest, if a reasonable and prudent man, have prob- 
able cause? An officer experienced in the narcotics 
traffic may find probable cause in the smell of drugs 
and the a neecrare of paraphernalia which to the lay 
eye Is without significance. His action is not measured 
by what ‘might de probable cause to an untrained civil- 
ia passerby. When a peace officer makes the arrest 
the ‘standard *neans’a reasonable, cautious and prudent 

peace officer under the circumstances of the moment. 

“The preblem faced by the officer is one of probabili- 
ties—neot certainties and not necessarily eventual truth. 
As we have quoted Mr. Justice Rutledge, ‘In dealing 
with probable cause, however, as the very name implies, 
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we deal with the probabilities.’ And the Justice went 
on to write that room must be allowed for some mis- 
takes, so long as the mistakes are ‘those of reasonable 
men, acting on facts leading sensibly to their conclusions 
of probability’.” [Emphasis supplied.] 
See also United States v. Bianco, 189 F. 2d 716 (3rd Cir. 1951). 
In light of the facts of this case and the spplicable law, this 
seizure was valid. 

Appellant contends in effect that hearsay evidence is not to 
be considered in determining probable cause (Br., pp. 6, 18, 20). 
Hearsay evidence is competent for this purpose. In the case 
of United States v. Li Fat Tong, 152 F. 2d 650 (2nd Cir. 1950) 
the Court held that hearsay evidence given by an informant is 
competent evidence on which to show probable cause for an 
arrest. The Court said at page 652: 


“There is no reason to suppose that hearsay. evidence 
derived from an informer is not as competent evidence 
on which to show probable cause for an arrest as any 
other proof. The weight to be given it is a matter for 
the sound discretion of the court.” 


Also in the case of United States v. Kansco, 252 F. 2d 220 (2nd 
Cir. 1958), that Court states in even stronger language at page 
222: 


“Tf narcotics agents are to enforce the laws which Con- 
gress enacts for the protection of the public, they may 
well have to depend upon informers, undercover agents, 
special employees and their own. knowledge of the un- 
derworld obtained from years of experience.” 


Appellant makes no reference to these cases. 

The Supreme Court of the United States has firmly estab- 
lished the rule that information received by telephone from a 
reliable informant, known to the officers, without more, is suffi- 
cient to establish probable cause to arrest.. The matter was 
met squarely and resolved in Husty v. United States, 282 U.S. 
694 (1931). The Court said at pages 701-702: 


“On the day of petitioner’s arrest, the witness had 
received information over the telephone that Husty had 
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two loads of liquor in automobiles of a particular make 
and description, parked in particular places on named 
streets. The witness was well acquainted with his in- 
formant, having known him for about eight years, and 
had come in frequent contact with him in business and 
socially. The same person had given similar informa- 
tion to the witness before, which had always been found 
to bereliable. The officer believed the information, and, 
acting upon it, found one of the cars described, at the 
point indicated, and unattended. Later, petitioners and 
@ third man entered the car. Husty had started it when 
he was stopped by the officers. Laurel and the third 
man fled, and the latter escaped. The officers, believing 
that the car contained intoxicating liquor, searched it, 
and found eighteen cases of whiskey. 

“The Fourth Amendment does not prohibit the search 
without warrant, of an automobile, for liquor illegally 
transported or possessed, if the search is upon probable 
cause; and arrest for the transportation or possession 
need not precede the search, Carroll v. United States, 
267 U. S. 132. We think the testimony which we have 
summarized is ample to establish the lawfulness of the 
present search. To show probable cause it is not neces- 
sary that the arresting officer should have had before 
him legal evidence of the suspected illegal act. Dumbra 
v. United States, 268 U. S. 435, 441; Carroll v. United 
States, supra. It is enough if the apparent facts which 
have come to his attention are sufficient, in the circum- 
stances, to lead a reasonably discreet and prudent man 
to believe that liquor is illegally possessed in the auto- 
mobile to be searched. See Dumbra v. United States, 
supra; Stacey v. Emery, 97 U.S. 642, 645. 

-“Here the information, reasonably believed by the offi- 
cer to be reliable, that Husty, known to him to have been 
engaged in the illegal traffic, possessed liquor in an auto- 
mobile of particular description and location; the subse- 
quent discovery of the automobile at the point indicated, 
in the control of Husty; and the prompt attempt of his 
two companions to escape when hailed by the officers, 
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were reasonable grounds for his belief that liquor ille- 
gally possessed would be found in the car. The search 
was not unreasonable because, as petitioners argue, suf- 
ficient time elapsed between the receipt by the officer of 
the information and the search of the car to have 
enabled him to procure a search warrant. He could not 
know when Husty would come to the car or how soon it 
would be removed. In such circumstances we do not 
think the officers should be required to speculate upon the 
chances of successfully carrying out the search, after the 
delay and withdrawal from the scene of one or more 
officers which would have been necessary to procure a 
warrant. The search was, therefore, on probable cause, 
and not unreasonable; and the motion to suppress the 
evidence was rightly denied. Carroll v. United States, 
supra.” 
Thus, the law isclearly established. 

This Court has adopted the same view in the recent case of 
Wrightson v. United States, 98 U.S. App. D. C. 377, 236 F. 2d 
672 (1956). The facts there are:almost identical with those in 
the instant case, the only difference being the nature of the 
crime. There at about 2:30 A. M. an mformant told police the 
defendant had committed a robbery and was about to leave 
town. The Court said, at page 378: 

“At this trial a police officer testified that he had been 

investigating the robbery for some days and that at 

2:30 in the morning of the arrest ‘an informer, whom he 

knew and in whom he had confidence, gave him the 

name and address of one of the alleged robbers, Wright- 

son, and told him that Wrightson was preparing to 

leave town. This was probable cause to make the ar- 

rest and was sufficient justification for making it with- 

out waiting until the time when @ warrant could be 
procured.” 

In that case the Court of Appeals made two very definite dis- 

‘tinctions between information given by an anonymous tip 

and that gained by reliable information from an informant 

‘whose identity is known to the police. Cf. Contee v. United 
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States, 94 U..S. App. D. C. 297, 215 F. 2d 324 (1954). Fur- 
ther, in the Wrightson case there was a period of three hours 
between the receipt of the information and the arrest. In the 
case at bar the time was only fifteen minutes. Reliance upon 
the informant was clearly proper. 

Appellant in his: contention that hearsay. informstien from 
sn informant.alone is not. sufficient to establish probable esuse 
to arrest has placed great reliance on the. case of Giordenello v: 
United. States, ——.U.S. ——, No. 549, Oct.. Term, 195% (de- 
cided: June 30; 1958), but. this, reliance is. misplaced. In. the 
Gtordenello case the Court sets up a standard necessary to 
estabhsh: probable. cause in & complaint before a. United: States 
Cammissioner, and states (page 6 at. the slip opinion): 

“The complaint [see page I of the slip opinion} con- 
tains no affirmative allegation that the affiant spoke 
with personal knowledge of the matters contained 
therein; it does not indicate any sources for the com- 
plainant’s belief; and it does not set forth any: other 
sufficient basis upon which # finding of probable eause 
could be made.” [Emphasis supplied.} 

In effect, a complaining officer is required to, set forth the 
affirmative facts on which he relies to establish probable cause 
in his, complaint for an. arrest warrant. While in the instant 
case the exigencies, of the situation prevented the officers from 
obtaining a warrant, it is clear nevertheless, that Officer Kre- 
nitsky’s belief that a narcotic violation was taking place, was 
based on a known and reliable source of information, corrobo- 
rated by other sources, His information did “indicate * * * 
sources for the complainant’s belief” Giordenello v.. United 
States, supra. His main.source of information did not consist 
of. a, “tip: by- an informer whose identity and reliability [were] 
beth unknown,” Contee v. United States, supra, but. came from, 
a, person “whom [the officer} knew, and in whom he had 
[resson to. have] confidence,” Wrightson. v. United States, 
supra, and supplied probable cause for his arresting the 


The.Court in. Giordenello v. United States, supra, pointedly 
refused to change its previous ruling and dispatched appellant’s 
contention that probable cause can not be established solely on 
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hearsay information with one sentence (page 3, slip opinion), 
saying: 
“But we need not decide whether a warrant may be 
issued solely on hearsay information * * *” 


and went to to discuss the procedural aspects of the complaint. 
It, therefore, is plain that hearsay evidence is competent for 
the purposes of establishing probable cause to arrest. 

Appellant further contends that probable cause to arrest is 
lacking in the case because of the failure of the police to check 
out the information furnished by the informant and other 
sources. Appellant urged that, although squarely in point, the 
rule in the second Wrightson case, supra, should be overruled. 
He then relies on the case of United States v. Jeffers, 342 U.S. 
48, 1951, stating that when an exception to the 4th Amendment 
is sought, the burden is on the one seeking the exemption to 
show the need of it (Br. p. 22). 

Appellant’s argument is erroneous. The government seeks 
no exception to the safeguards of the 4th Amendment. It is 
clear that the officers had probable cause for the arrest and that 
the search was incidental to the arrest. The Jeffers case con- 
cerns the search of an apartment and seizure of narcotics found 
there. The question of the competency of hearsay evidence to 
establish probable cause is never mentioned by the court. No 
where in the opinion are the words “probable cause” men- 
tioned. The Jeffers case is concerned only with the question 
of standing to make the motion to suppress—a matter not in 
issue in this appeal. 

The issue of information from an informant is not unlike 
information passed from one law enforcement officer to another, 
through police channels or over the telephone. That issue was 
considered in the case of Weise v. United States, 251 F. 2d 867, 
868 (9th Cir. 1958) (rehearing denied March 11, 1958). In 
that case an F. B. I. agent in Seattle filed a complaint and pro- 
cured a warrant. solely on the basis of hearsay information he 
had received “through normal agency channels.” Simultane- 
ously an agent in Tacoma was briefed on the same facts and 
when he saw the appellant’s car, noticed the cardboard boxes 
in the back seat. Basing his actions on the telephone conver- 
sation, he arrested the appellant and searched the car. The 
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Court held that there was probable cause to make the arrest 
and the resulting search. 

Thus the test is: Does the officer reasonably trust his source? 
If the answer is yes, the officer has reasonable ground to act. 
Appellant’s contention would require the police to check out 
all information, whether received from reliable informants or 
another policeman or over the teletype from a law-enforcement 
agency in a distant city. This requirement would substantially 
impair the unchallenged and necessary right of the police to ar- 
rest upon probable cause. 

In any event, the record does not disclose that the informant 
did not base his statements on personal knowledge. Under such 
circumstances, appellant’s contentions cannot be sustained. 
Cf. Wade v. United States, —— U.S. App. —— (Appeal No. 
14,436, decided Sept. 19, 1958); Braverman v. United States, 
317 U.S. 49, 55 (1942); Moses v. Hazen, 63 App. D. C. 104, 
69 F. 2d 842 (1934). 


CONCLUSION 
Wherefore, it is respectfully submitted the judgment of the 


District Court be affirmed. 
OLtIver GASCH, 
United States Attorney. 
Cart W. BELCHER, 
Wri11am A. DoucHERTY, 
Assistant United States Attorneys. 





